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Subject: California Ocean Plan Triennial Review and Five-Year Strategic Plan

Dear Ms. Her:

The City of Monterey appreciates the opportunity to provide input on the impending triennial
review and five year strategic plan. The State Water Resources Control Board (“State Board™)
is requesting public comments on proposed amendments to the California Ocean Plan
contained in a June 2007 scoping document entitled “Amendment of The Water Quality
Control Plan: Ocean Waters of California” (“Scoping Document”). Pursuant to the public
comment process for this matter, we submit this letter requesting that the Ocean Plan be
amended to include a reasonable, comprehensive, and cooperative approach for the
regulation of discharges of storm water and other runoff into Areas of Special Biological
Significance (“ASBS"), an issue of substantial statewide importance.’

We also look back to our comments dated March 31, 2005 (copy attached) and see that a
number of these concerns are just as relevant today as they were then. Specifically, to our
knowledge, there has never been an analysis of the current enforcement based approach
costs as they relate to the benefits. This analysis is required under the Porter Cologne Act.
Also, the Board directed staif at their hearing of April 21, 2005 to hold a series of public
workshops to listen to the concerns of the interested parties and to provide guidance to the
Board on potential amendments to the Ocean Plan. What happened though is that two
workshops were held at which State staff introduced the idea of “Special Conditions” and a
“General Exception” process. As far as we're aware, this proposed process is still undergoing
environmental review and is not yet in place. Despite this fact, communities and property
owners that have discharges to an ASBS are still being required to apply for an exception or
cease discharges without knowing what the overall or long-range goal of the program is going

to be.

The creation of a clear framework for regutating storm water discharge to ASBS was a significant
issue for commenters in 2004, during the preparation of the 2005-2008 “California Ocean Plan

! Additionally, the California Water Boards have begun an effort to update the Five Year Strategic Plan. As
detailed above, developing a process for addressing storm water discharge to ASBS is a critical issue of
statewide significance, and therefore falls within the purview of the Strategic Plan, Further, the current
Strategic Plan already seeks to address storm water and nonpoint source pollution, and ensure that
“stakeholders . . . understand their role in contributing to water quality.” 2001 Strategic Plan at 7, 8, 18, 24.
To facilitate the accomplishment of those stated goals, we respectfully request that the Strategic Plan be
revised to include the development of a programmatic approach to storm water discharge to ASBS as a key

strategic project.

CITY HALL » MONTEREY » CALIFORNIA ¢ 83940 + 831.648.3760
Wweb Site = httpAwww.monterey.org

* FAX 831.646.3793




Page 2 of 3
City of Momterey Comments

Triennial Review and Workplan™ ("Workplan™); however, their concerns have not been addressed in
the current proposed amendments. For example, according to the Workplan, commenters (i)
“‘opposeld] the interpretation of the Ocean Plan’s prohibition on discharges to ASBS/SWQPAs as
now applicable to storm water runoff,” (i) contended that “the Ocean Plan should not be applied to
storm water discharges . . . because it would be a further step in the piecemeal development of
policy that is in need of ciarity”; and (jii) “stated that a statewide storm water policy should supersede
the Ocean Plan in terms of setting standards for storm water discharge.” State Water Resources
Control Board, California Ocean Plan Triennial Review and Workplan 2005-2008 at 33. However,
despite the clear focus of these comments, a comprehensive, pemit-based program has not been
developed.

The ongoing amendment process provides an appropriate vehicle for the State Board to address the
urgent need for a practical program governing storm water discharge to ASBS now. Otherwise,
consideration of this important statewide issue will be handled through an enforcement mechanism
using exceptions, which do not provide the stability and predictability needed for a program of this
nature. _

The State Water Resources Control Board Has Already Recognized that the Stewardship of

Areas of Special Biological Significance is an Important Mission

In the mid-1970s, thirty-four ASBS along the California coast were designated as unique biological

communities requiring protection by the State Board. These ASBS occupy approximately one-third
of the California coastline and nearby islands, including developed areas, such as La Jolla, Malibu

and Laguna Beach, and relatively undeveloped areas, such as Redwoods National Park and Kings
Range National Conservation Area.

The stewardship of ASBS is an important mission for the State Board, the various regional water
boards, and the neighbors of these valuable coastal waters. Accordingly, in 2003, the State Board
funded a statewide survey to assess storm water and non-point source discharges to ASBS, and
subsequently held various workshops to collect input from stakeholders concerning appropriate
mechanisms for regulating storm water discharges to ASBS. Moreover, the State Board has already
cited storm water and non-point source runoff as priority issues in the Workplan, and under Issue
#17 of the Scoping Document. For the reasons described below, it is necessary to amend the
Ocean Plan to explicitly address storm water discharge to ASBS in a comprehensive, programmatic
fashion.

A Reasonable, Comprehensive and Cooperative Program Is Necessary fo Effectively

Regulate Storm Water Discharge to ASBS

Definition of “Waste” — ASBS are currently regulated under water quality provisions contained in the
Porter-Cologne Water Quality Control Act (“Porter-Cologne™), the California Public Resources Code
("PRC’), and the California Ocean Plan (“Ocean Plan”). These standards require that ASBS be
protected from harmful concentrations of poliutants that cause undesirable alterations to natural
water quality, and consequently prohibit discharges of waste absent the imposition of Special
Coenditions. -

Although the ASBS program began as a cooperative process between governing agencies and
stakeholders in coastal California, it has been converted into an enforcement threat against many of
those supportive entities. While the ASBS clearly must be protected and preserved, staff appear to
be interpreting the Ocean Plan to prohibit the discharge of all storm water to ASBS from areas with
any level of human activity. This approach proposes to regulate storm water as per se waste,
placing it in the same category as sewage, and is inconsistent with the State Board’s precedent in
the San Diego MS4 matter, where the State Board rejected a Regional Board finding that urban
runoff is a per se waste.




